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In re Robin Juraine CRAMMOND, Respondent
File A41 925 300 - San Pedro
Decided March 22, 2001

U.S. Department of Justice
Executive Office for Immigration Review
Board of Immigration Appeals

(1) A conviction for “murder, rape, or sexua abuse of aminor” must befor afelony offense
in order for the crime to be considered an aggravated felony under section 101(a)(43)(A)
of the Immigration and Nationality Act, 8 U.S.C. § 1101(a)(43)(A) (Supp. V 1999).

(2) In determining whether a state conviction is for a felony offense for immigration
purposes, the Board of Immigration Appedl s applies the federd definition of afelony set
forth at 18 U.S.C. § 3559(a)(5) (1994).

FOR RESPONDENT: Laurack D. Bray, Esquire, Ventura, California

FOR THE IMMIGRATION AND NATURALIZATION SERVICE: Lori Bass, Assi stant
District Counsel

BEFORE: Board En Banc: SCHMIDT, Chairman; HOLMES, VILLAGELIU,
GUENDELSBERGER,MOSCATO, BRENNAN, ESPENOZA, and OSUNA,
Board Members.  Concurring Opinions: FILPPU, Board Member;
ROSENBERG, Board Member, joined by MILLER, Board Member.
Dissenting Opinion: GRANT, Board Member, joined by DUNNE, Vice
Chairman; SCIALABBA, Vice Chairman; HEILMAN, HURWITZ, COLE,
MATHON, JONES, and OHLSON, Board Members.

GUENDEL SBERGER, Board Member:

This matter was last before us on November 4, 1999, when we dismissed the
respondent’ s appeal of an Immigration Judge’ s April 1, 1999, decision finding
him subject to removal as charged and statutorily ineligible for the relief
requested. On February 1, 2000, the respondent filed a motion to reopen with
the Board. The motion will be granted and the record will be remanded to the
Immigration Judge for further proceedings. The request for oral argument is
denied. See 8 C.F.R. § 3.2(h) (2000).

I. FACTS AND PROCEDURAL HISTORY

Therespondent isanative and citizen of Belize who entered the United States
asalawful permanent resident on March 7, 1988. The record reflects that the

9



Citeas 23 1&N Dec. 9 (BIA 2001) Interim Decision #3443

respondent was convicted on March 23, 1998, in the Superior Court of
Cadlifornia, Ventura County, of two separate crimes: (1) residential burglary, in
violation of section 459 of the California Penal Code, for which he was
sentenced to 210 daysin jail and 3 years of probation; and (2) unlawful sexual
intercourse, in violation of section 261.5(c) of the California Penal Code, for
whichhewas sentenced to 90 daysinjail, to run consecutive to his sentencefor
the burglary conviction, and 3 years of probation.

The respondent’ s motion to reopen relates solely to our November 4, 1999,
determination that his conviction for unlawful sexual intercourse was for an
“aggravated felony” within the meaning of section 101(a)(43)(A) of the
Immigrationand Nationality Act, 8U.S.C. 8 1101(a)(43)(A) (Supp. V 1999), and
that he was consequently removabl e under section 237(a)(2)(A)(iii) of the Act,
8 U.S.C. 8§ 1227(a)(2)(A)(iii) (Supp. V 1999), and ineligible for certain forms
of relief asaresult of that aggravated felony conviction. See generally8 C.F.R.
§3.2(c)(2).

Specifically, the respondent argues that his March 23, 1998, conviction for
“unlawful sexual intercourse” can no longer be considered a conviction for an
“aggravated felony” under section 101(a)(43)(A) of the Act, because the state
court reduced the offense from afelony to a misdemeanor. Consequently, he
arguesthat he should be alowed to pursuerelief from removal because heisnot
an “aggravated felon.” In support of his motion, he has submitted a copy of a
computer printout reflecting docket entries for October 21, 1999, in the
Ventura County Superior Court, which indicate that the respondent’ s offense
was reduced to a misdemeanor.!

I1. ISSUE

The issue in this case is whether the respondent has been convicted of an
“aggravatedfelony” under section 101(a)(43)(A) of the Act. Thisdetermination
turns on whether that section includes a conviction for a misdemeanor, as
opposed to a felony, and whether the misdemeanor/felony distinction is
governed by state or federa law.

The issue we decide here concerns only the interpretation of section
101(a)(43)(A). Our examination of other sections is for the purpose of
determining whether their language or structure may shed light on the intended
scope of section 101(a)(43)(A). See, e.g., Matter of Vasquez-Muniz, Interim
Decision 3440 (BIA 2000) (determining the meaning of “described in” under
section 101(a)(43)(E) of the Act after reviewing use of the same or similar
language in other provisions of the Act).

1 The Service has not challenged the respondent’ s contention that his crime was reduced
from afelony to a misdemeanor under state law.
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1. ANALYSIS
A. Section 101(a)(43)(A) of the Act

Section 101(a)(43) of the Act defines the categories of offenses that
Congress has determined merit treatment as “aggravated felonies’ under the
immigrationlaws. Section 101(a)(43)(A) includesthe crime of “sexual abuse
of a minor” within the definition of an aggravated felony. Specifically, the
statute provides, in pertinent part, as follows:

The term “aggravated felony” means—
(A) murder, rape, or sexud abuse of aminor; 2

The term appliesto an offense described in this paragraph whether in violation of Federal
or State law . . . .

Section 101(a)(43)(A) of the Act. Theissue before usiswhether the language
of the statute mandates that an offense described in section 101(a)(43)(A) be
a“felony” offense.

Interpretation of statutory language beginswith theterms of the statuteitself,
andif thoseterms, on their face, constitute aplain expression of congressional
intent, they must be given effect. Chevron, U.SA., Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 837, 842-43 (1984). The legislative purpose
is presumed to be expressed by the ordinary meaning of thewordsused. INSv.
Phinpathya, 464 U.S. 183, 189 (1984). Indiscerning congressional intent, the
words of a statute must be read in their context and with aview to their placein
the overall statutory scheme, asthe meaning (or the ambiguity) of certain words
or phrases may only become evident when placed in context. See Food and
Drug Admin. v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 132
(2000).

We do not find a clear expression of congressional intent in the plain
language of section 101(a)(43) of the Act. The choice of theterm “aggravated
felony,” as opposed to more generic terms such as “aggravated offense” or
“aggravated crime,” does suggest that Congress intended to restrict the listed
offensestofelonies. Ontheother hand, thereisno explicit referencein section
101(a)(43)(A) requiring that the crimes included there be felonies.

L ooking beyond section 101(a)(43)(A), someof the other aggravated felony
provisionsrefer to other federal statutes, or they require minimum sentences
or minimum monetary loss amounts for an offense to qualify as an aggravated
felony. Specifically, section 101(a)(43)(B) requires, by reference to federal
statutesregardingillicit trafficking in acontrolled substanceat 21 U.S.C. 8§ 802

2 The current version of section 101(a)(43)(A) results from the addition of the offenses of
rape and sexual abuse of aminor by section 321(a)(1) of thelllega Immigration Reform and
Immigrant Responsibility Act of 1996, Divison C of Pub. L. No. 104-208, 110 Stat.
3009-546, 3009-627 (“IIRIRA”).
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and drug trafficking at 18 U.S.C. § 924(c), that an offense be punishable as a
felony. See section 101(a)(43)(B) of the Act; Matter of K-V-D-, Interim

Decision 3422 (BIA 1999) (affirming Matter of L-G-, 21 I&N Dec. 89 (BIA

1995), and concluding that an alien convicted in Texas of simple possession of

a controlled substance, which would be a felony under Texas law but a
misdemeanor under federal law, isnot convicted of an aggravated felony within

the meaning of section 101(a)(43)(B) of the Act); see also United States v.

Zarate-Martinez, 133 F.3d 1194 (9th Cir. 1998); United States v. Garcia-

Olmeda, 112 F.3d 399 (9th Cir. 1997).

Section101(a)(43)(F) of the Act refersspecifically to thefederal definition
of a“crimeof violence” in 18 U.S.C. § 16, which requiresthat any crimefalling
within 8§ 16(b) be afelony but containsno such requirement for offensesfalling
within 8 16(a). It further provides a specific minimum sentence of “at least
1 year” for the offense. Thus, thissection hasbeen found toinclude crimesthat
arenot “felonies’ within thefederal definition of that term.® See United States
v. Pacheco, 225 F.3d 148 (2d Cir. 2000) (finding, for sentence enhancement
purposes, that amisdemeanor offense for which the alien had been sentenced to
al-year suspended sentence was an aggravated fel ony within the meaning of the
Act); Wireko v. Reno, 211 F.3d 833 (4th Cir. 2000) (finding that the plain
language of section 101(a)(43)(F) containsno requirement that the offense have
been a felony, and concluding that the alien’s misdemeanor conviction for
sexual battery was for an aggravated felony). Section 101(a)(43)(G) aso
definesasaggravated fel oniestheft or burglary offensesfor which the sentence
is“atleast 1 year,” without further qualification. See section 101(a)(43)(G) of
the Act; see also United States v. Pacheco, supra; United Satesv. Graham,
169 F.3d 787 (3d Cir.) (finding, for sentence enhancement purposes, that a
misdemeanor theft conviction for which the term of imprisonment is 1 year is
anaggravatedfelony conviction under section 101(a)(43)(G)),cert.denied, 528
U.S. 845 (1999).

As indicated by the separate opinions in this case, the language of section
101(a)(43) of the Act can be read to support competing reasonable
interpretations of whether an offense under subparagraph (A) must be afelony.
These differing views are expressed in the concurring opinions of Board
MembersFilppu and Rosenberg, who agreethat asubparagraph (A) offense must
be afelony in order to meet the definition of an“aggravated felony,” andinthe
dissenting opinion of Board Member Grant, who concludes that such offenses
need not be felonies.

Where the language of the statute is ambiguous, we turn to traditional tools
of statutory construction, such asthelegislative history or other statuteswhere
Congress may have spoken subsequently and more specifically regarding the
issue a hand. See Food and Drug Admin. v. Brown & Williamson Tobacco
Corp., supra, a 133. Although legidative statements have less force than the

3 Thefedera definition of a“felony” requires that the minimum term of imprisonment be
“morethan 1 year.” 18 U.S.C. § 3559(8)(5) (1994).
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plain language of the statute, such statements are helpful to corroborate and
underscore a reasonable interpretation of the statute. See generally, e.g.,
Weinberger v. Rossi, 456 U.S. 25, 32 (1982). Thereislittleindicationin other
sections of the Act or in the overall statutory scheme of Congress’ intentions
concerning the offenseslisted in section 101(a)(43)(A). However, the addition
of section 237(a)(2)(E) of the Act asaground of removability,*whichincludes
such crimes against children as child abuse, child neglect, and child
abandonment, suggests that Congress intended “sexual abuse of a minor”
offenses under section 101(a)(43)(A) to belimited to felony offenses. Thisis
indicated by the fact that lesser sexual abuse offenses would be covered under
section 237(a)(2)(E).

Thelanguageinformer section 212(c) of the Act, 8U.S.C. § 1182(c) (1994),
al so supportsthe position that aggravated felony crimes are necessarily felony
offenses. That section barred relief to an alien who was “convicted of one or
more aggravated felonies and has served for suchfelony or felonies aterm of
imprisonment of at least 5years.”® Thereferenceto “such felony” suggeststhat,
a least at the time this amendment was enacted, aggravated felonies were
consideredfelony offenses. Similarly, asdiscussed in Board Member Filppu's
concurring opinion, the IIRIRA left intact at least one provision in the Act in
which the term “such felon” is used in reference to a person convicted of an
aggravated felony.

The legidative history of section 101(a)(43) of the Act indicates that
Congress intended to include only the most serious offenses within the
aggravatedfelony definition. Theterm *aggravated felony” wasfirst introduced
to the Act by section 7342 of the Anti-Drug Abuse Act of 1988, Pub. L. No.
100-690, 102 Stat. 4181, 4469 (“ADAA”). Asstated in the House Conference
Report accompanying S. 358, which resulted in amendments to the aggravated
felony definition by section 501 of the Immigration Act of 1990, Pub. L. No.
101-649, 104 Stat. 4978, 5048, the intent of the 1990 amendments was to
“broaden[] the list of serious crimes, conviction of which results in various
disabilities and preclusion of benefits under the Immigration and Nationality
Act.” H.R. Conf. Rep. No. 101-955 (1990), reprinted in 1990 U.S.C.C.A.N.
6784, 6797.

Sincethe ADAA first used and defined the term aggravated felony in 1988,
Congress has expanded the definition on severa occasions, signaling itsgrowing
concern over criminal aliens. See Matter of Truong, Interim Decision 3416
(BIA 1999); see also Immigration and Nationality Technical Corrections Act
of 1994, Pub. L. No. 103-416, § 222(a), 108 Stat. 4305, 4320. Oneof thebills
containing amendments to the aggravated felony definition proposed limiting

4 Section 237(a)(2)(E) of the Act was added by section 350 of the IIRIRA, 110 Stat. at
3009-640.

°> Thislanguage was added to former section 212(c) by section 511 of the Immigration Act
of 1990, Pub. L. No. 101-649, 104 Stat. 4978, 5052. Section 212(c) was repealed by section
304(b) of the IIRIRA, 110 Stat. at 3009-597.
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aggravated felonies to those crimes that would have a base offense level of 12
or more under the United States Sentencing Guidelines (“U.S.S.G.”). SeeH.R.
22,104th Cong. (1995). Accordingto chapter 5, Part A, ZoneD of the U.S.S.G.
Sentencing Table, abase offense level of 12 provides, with one exception, for
aminimum term of imprisonment of 12 to 18 months. See 18 U.S.C.A. ch. 5,
pt. A (West 1996).

In the legidlative history accompanying the bill that set forth the proposed
amendments to section 101(a)(43)(A) of the Act that were eventually enacted
in the IIRIRA, the Committee on the Judiciary referred to the offenses under
that section asfelonies. Specifically, in discussing the amendments precluding
an dien convicted of an aggravated felony from applying for adjustment of
status, the Committee noted that “[b]ecause of the expanded definition of
‘agoravated felony’ provided by sec. 161 of the bill, aliens who have been
convicted of most felonies, if sentenced to at least 1 year in prison, will be
ineligiblefor thisrelief.” S. Rep. No. 104-249, at 40 (1996) (emphasisadded).

Overdl, the legidative history and other interpretive aids provide less than
clear guidance as to whether Congressintended that offensesfalling withinthe
aggravated felony definition at section 101(a)(43)(A) should be limited to
felony offenses.

It is not evident from the language of the statute or from the legislative
history whether Congress intended that an offense listed in section
101(a)(43)(A) must beafelony in order to be considered an aggravated felony.
We therefore turn to the “longstanding principle of construing any lingering
ambiguities in deportation statutes in favor of the alien.” See INS v.
Cardoza-Fonseca, 480 U.S. 421, 449 (1987) (citing INSv. Errico, 385 U.S.
214, 225 (1966); Costellov. INS, 376 U.S. 120, 128 (1964); Fong Haw Tan
v.Phelan, 333 U.S. 6,10 (1948)). The consequences of afinding that acrime
is an “aggravated felony” are severe. Congress has specifically noted its
intention that aliens convicted of such crimes should be subjected to various
disabilities under the immigration laws and precluded from nearly all forms of
relief. Inlight of these harsh consequences, weresol vethe ambiguity presented
by this casein favor of the respondent. Thus, wefind that if an alien has been
convicted of an offense of “murder, rape, or sexua abuse of a minor,” that
conviction must be for a“felony” in order for the crime to be considered an
“aggravated felony” under section 101(a)(43)(A) of the Act.

We recognizethat the United States Court of Appealsfor the Seventh Circuit
has recently determined that section 101(a)(43)(A) of the Act encompasses
state misdemeanor convictions for sexual abuse of aminor. See Guerrero-
Perezv. INS, 2001 WL 210186 (7th Cir. 2001). The courtinGuerrero-Perez
noted that, although it would ordinarily defer to the Board’ s interpretation of
immigration law, the Board’s decision in the case before it was “silent with
regard to the issue of whether Guerrero’s misdemeanor conviction can be
deemed an aggravated felony.” Id. at *2. Therefore, the court addressed the
issue as a matter of first impression. After examining the structure and
evolutionof section 101(a)(43), the court concluded that “ Congress, sinceit did
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not specifically articulate that aggravated felonies cannot be misdemeanors,
intended to have the term aggravated felony apply to the broad range of crimes
listed in the statute, even if these include misdemeanors.” Id. at *9.

In Guerrero-Perez, the Seventh Circuit focused primarily upon two factors
in reaching its conclusion. First, it found that the grouping of sexual abuse of
aminor with murder and rape in section 101(a)(43)(A) was “afairly strong
indication, albeit alimited one” that Congress intended both misdemeanor and
felony convictions for sexual abuse of a minor to be considered aggravated
felonies. 1d. at 8. Second, it emphasized theword “means’ in the definition of
aggravatedfelony. Wefindit difficult to accept thesefactorsasdispositive. As
to thefirst factor, the grouping of sexual abuse of aminor with murder and rape,
crimesamost universally classified asfelonies, appearsto cut both ways, if not
to provide greater support for the argument that Congressintended to cover only
felony sexual abuse of aminor offenses. The second factor, the focus upon the
term “means,” does not necessarily resolve the issue of the significance of
Congress' choice of the term “aggravated felony” to describe the overall
category of offenses.

The Seventh Circuit confines its examination of the statute to section
101(a)(43) and does not addressthe use of theterm “ aggravated felony” in other
sections of the Act. Asdiscussed above, the term is used in other sections of
the Actin contextsthat suggest afocus on felony offenses. The Seventh Circuit
does not address our decision and analysis in Matter of Davis, 20 &N Dec.
536, 542-43 (BIA 1992), which emphasizes the importance, for purposes of
uniformity, of afelony offense in order to have an aggravated felony under
section 101(a)(43)(B) of the Act. Finally, the Seventh Circuit does not fully
address the interpretive principle that we resolve doubts in favor of the more
narrow construction of deportation statutes. For thesereasons, after taking into
account theanalysisset forthinGuerrero-Perezv. INS, supra, we nevertheless
conclude that an aggravated felony under section 101(a)(43)(A) of the Act must
be afelony offense.

B. Respondent’s Conviction

We have determined that an offense under section 101(a)(43)(A) of the Act
must be a felony offense. The question remains whether the respondent’s
offense is a felony. Where a state criminal conviction is at issue, this
determination turns on whether the state or the federal definition of a“felony”
controls.

Important policy considerationsfavor applying auniform federal standardin
adjudicating removability and determining the immigration consequences of a
conviction under the Act. The statesuseavariety of approachesin defining the
term“felony.”® Toassure uniform treatment under theimmigration laws, unless

® For example, Cdiforniadoes not differentiate between felony and misdemeanor offenses
(continued...)
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otherwise directed, we turn to the federal definition of afelony in applying the
terms of the aggravated felony provision. We have followed this approach in
many recent decisions that interpret the Act. See Matter of K-V-D-, supra;
Matter of Punu, Interim Decision 3364 (BIA 1998); Matter of L-G-, supra;
Matter of Davis, supra. This system of classification provides a uniform
benchmark against which to assess the immigration consequences of individual
state convictions, and it freesusfrom the necessity of relying on“‘the vagaries
of state law.”” Matter of K-V-D-, supra, at 7 (quoting Matter of A-F-, 8 I&N
Dec. 429, 446 (BIA, A.G. 1959)). Thus, we find it appropriate to apply the
federal definition of afelony indetermining whether astate offenseisafelony
for immigration purposes.

Under federal law, an offenseis defined asafelony if it isone for which the
maximum term of imprisonment authorized is, a a minimum, “more than
1 year.” 18 U.S.C. § 3559(a)(5) (1994). An offense is classified as a
misdemeanor if the maximum authorized term of imprisonment is“oneyear or
less,” and the minimum authorized term of imprisonment is 5 days. 18 U.S.C.
88 3559(a)(6)-(8).

At the time of our November 4, 1999, decision, the conviction documents
in the record indicated that the respondent had been convicted of a “felony
charge’ under section 261.5(c) of the California Penal Code and that he had
entered a pleawith the understanding that he could be sentenced to amaximum
penalty of 3 yearsin prison for the offense.

In conjunction with his motion, however, the respondent has presented new
evidenceindicating that his offense has been reduced to a“misdemeanor.” The
pertinent language of the state statute at issue in this case provides as follows:

Any person who engages in an act of unlawful sexual intercourse with a minor who is
more than three years younger than the perpetrator is guilty of either a misdemeanor or
afelony, and shdl be punished by imprisonment in a county jail not exceeding one year,
or by imprisonment in the state prison.

Cal. Pena Code 8 261.5(c) (West 1998). Asthislanguageindicates, the statute
is divisible, in that persons may be charged and convicted either for a crime
punishable as a misdemeanor (with a maximum term of imprisonment in a
county jail not exceeding 1 year) or for a crime punishable as a felony (by

¢ (...continued)

with respect to the maximum authorized term of imprisonment. Reather, afelony is defined
as “acrime which is punishable with degth or by imprisonment in the state prison,” and dl
other offenses are considered misdemeanors or infractions. Cal. Penal Code 8 17(a) (West
2000). Cadlifornia law provides that an offense is a misdemeanor under various
circumstances when discretion is left to the state court to determine whether the offense
shal be punished by imprisonment in the state prison, by afine, or by imprisonment in the
county jail. See Cd. Penal Code 8 17(b). Other states have similarly vague categorizations
of crimes that are not necessarily tied to the maximum authorized term of imprisonment.
Seg, e.g., Mass. Gen. Laws Ann. ch. 274, § 1 (West 2000).
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imprisonment in the state prison, if the term of imprisonment exceeds 1 year).
Giventhereduction of the respondent’ s crimeto a“ misdemeanor,” wefind that
his conviction falls within that portion of the statute punishing misdemeanor
offenses. The maximum term of imprisonment for the misdemeanor portion of
section 261.5(c) of the CaliforniaPenal Codeis“imprisonment inacounty jail
not exceeding one year.” Becausethe federal definition of afelony requires
that the term of imprisonment be for “more than one year,” 18 U.S.C.
§ 3559(a)(5), the respondent’s conviction—if modified as indicated in the
motion to reopen—would not be for an offense falling within the federal
definition of afelony.

V. CONCLUSION

In light of our determination that the new evidence presented by the
respondent in conjunction with hismotion constitutes primafacie evidence that
the offense of which he was convicted, unlawful sexual intercourse, does not
fall within the federal definition of a felony, we conclude that it is not an
aggravatedfelony under section 101(a)(43)(A) of the Act. Thenew evidenceis
therefore material to the respondent’ s case, as the conviction would no longer
appear to support afinding of removability under section 237(a)(2)(A)(iii) of
the Act. Nor would it preclude him from seeking certain forms of relief from
removal, for which he was previously found statutorily ineligible as aresult of
his conviction for an aggravated felony.

Accordingly, we find it appropriate to grant the respondent’s motion to
reopen and to remand this matter to the Immigration Judge for further
proceedings. Thefollowing orderswill be entered.

ORDER: The motion to reopen is granted.

FURTHER ORDER: The proceedings are reopened and the record is

remanded to the Immigration Judge for further proceedings consistent with the
foregoing opinion and for the entry of a new decision.

CONCURRING OPINION: Lauri Steven Filppu, Board Member

| respectfully concur.

| agree with the majority that current subparagraph (A) of the “aggravated
felony” definition islimited to felony convictions and that we should apply the
federal “felony” definition for convictionsfalling within thissubparagraph. See
section 101(a)(43)(A) of the Immigration and Nationality Act, 8 U.S.C.
§1101(a)(43)(A) (Supp. V 1999). Unlike the mgority, however, | do not find
this to be a case in which we must invoke the rule of lenity. The ordinary
approach to questions of statutory construction provides an answer.

Section 101(a)(43)(A) of the Act provides that “[t]he term ‘aggravated
felony’ means— (A) murder, rape, or sexual abuse of a minor.” The
respondent’ s unlawful sexual intercourse offense has been reduced from a
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felony to a misdemeanor. We must determine whether it is an “aggravated
felony.” The plain or natural reading of the word “felony” would not include
misdemeanors.

The statutory context in whichtheterm “aggravated felony” wasintroduced
confirms for me that it then applied only to felonies. Thisterm had its origin
insection 7342 of the Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690, 100
Stat. 4181, 4469 (“ADAA”), and was restricted to murder, drug trafficking
crimes, illicit trafficking infirearmsor destructive devices, and any attemptsor
conspiraciesto commit such acts. Theseare obviously serious offenses. They
are likely to be felonies, but perhaps not necessarily so.

Importantly, the ADAA also made other changes showing that thelegidation
was amed at “felons.” The ADAA revised the custody provisions of former
section 242(a) of the Act, 8 U.S.C. § 1252(a) (1988), to require the Attorney
General to take custody of “any alien convicted of an aggravated felony” and
then directed that “the Attorney General shall not release such felon from
custody.” ADAA §7343(a)(4), 102 Stat. at 4470 (emphasisadded). The ADAA
further added anew section 242A to the Act, which was designed to expeditethe
deportation of aliensconvicted of aggravated felonies. See section 242A of the
Act, 8U.S.C. 8 1252a(1994). New section 242A(b) provided in relevant part
asfollows:

With respect to an alien convicted of an aggravated felony who istaken into custody by
the Attorney General . . . , the Attorney Genera shall, to the maximum extent

practicable, detain any such felon at afacility at which other such aiens are detained.

ADAA 8§ 7347(a), 102 Stat. at 4471, 4472 (emphasis added). This provision
currently appears as section 238(a)(2) of the Act, 8U.S.C. § 1228(a)(2) (Supp.
V 1999). The natural meaning of theterm “aggravated felony” and theserelated
statutory referencesto “such felon,” which were part of the original enactment,
seem to foreclose any reasonable argument that the term then was meant
generaly to include misdemeanors.

The analysis we used in Matter of Davis, 20 I&N Dec. 536 (BIA 1992),
confirms the “felony” focus of the statutory phrase, even though the alien in
Davis had been convicted under a state law misdemeanor provision of
conspiracy to distribute a controlled substance. We found this state
misdemeanor to be an aggravated felony, in significant part, because it was
analogous to a federal felony and fit within our reading of what constituted a
felony “drug trafficking crime.” We explained that

we would not conclude, based solely on the common definitions of “traffic’ or
“trafficking,” and considering that the ultimate term in question is” aggravated felony,”
that an offense that is not a felony and/or an offense which lacks a sufficient nexus to
the trade or dedling of controlled substances constitutes*“illicit trafficking” in acontrolled
substance within the meaning of section 101(a)(43) of the Act.
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Matter of Davis, supra, at 541. We followed our historical approach with
respect to the “conspiracy” aspect of the alien’s conviction by looking to the
underlying offense. InDavis, wefound that the“underlying offenseisafelony,”
id. at 545, and consequently found the alien deportable for having been
convicted of an “aggravated felony.” Regardliess of whether Davis reflects a
correct understanding of the criminal law meaning of a“ drug trafficking crime,”
see Steelev. Blackman, 236 F.3d 130 (3d Cir. 2001), we were mindful in our
analysis that the term in question looked to a “felony.” Indeed, much of that
analysis would seem to have been unnecessary if we understood an “ aggravated
felony” to routinely include misdemeanor convictions.

That does not end the matter, however. The “aggravated felony” definition
has undergone a series of amendments. Rape and sexual abuse of aminor were
added to section 101(a)(43)(A) of the Act by section 321(a)(1) of the Illegal
Immigration Reform and Immigrant Responsibility Act of 1996, Division C of
Pub. L. No. 104-208, 110 Stat. 3009-546, 3009-627 (“IIRIRA”). New
legislation, of course, may alter the character or meaning of existing statutory
language. Importantly, in this respect, the IIRIRA aso amended other
subparagraphs of the“ aggravated felony” definition such that aliteral reading of
severa subparagraphswould cover certain misdemeanor convictionsin addition
to felony convictions. See, e.g., section 101(a)(43)(G) of the Act (providing
that theft or burglary offenses are aggravated felonies if the term of
imprisonment is at least 1 year).

The lIRIRA’ sinclusion of language covering certain misdemeanors within
various subparagraphs of the “ aggravated felony” definition creates uncertainty
as to whether the IIRIRA fundamentally changed the original meaning of the
term. Consequently, we must look beyond the use of the word “felony” in the
original enactment to determine whether misdemeanor convictionsfall within
subparagraph (A), as amended by the lIRIRA.

The United States Supreme Court directs usto look at a statute as a whole
when construing language that appears to be ambiguous. See Food and Drug
Admin. v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 132 (2000);
John Hancock Mut. Lifelns. Co. v. HarrisTrust & Sav. Bank, 510 U.S. 86, 94-
95 (1993). Thefirst place to look isin the IIRIRA itself, because the basic
guestion to be resolved is whether the design of the IIRIRA effected a change
in the prior meaning of the term “aggravated felony.”

| find little guidance in section 321 or in section 322(a)(2) of the IIRIRA.

See IIRIRA 88 321, 322, 110 Stat. at 3009-627, 3009-629. These sections
made the amendments to the aggravated felony definition. But no
comprehensive design or pattern emerges to suggest that misdemeanor
convictions were in general to be treated as “aggravated felon[ies].” Rather,
sections 321 and 322(a)(2) of the IIRIRA extended the “aggravated felony”
definition to some misdemeanors mainly by reducing the periods of
imprisonment necessary for certain crimesto betreated asaggravated felonies.
For example, prior to the IIRIRA, section 101(a)(43)(G) required the
imposition of a5-year sentencein order for atheft or burglary offenseto be an
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aggravated felony. After enactment of the IIRIRA, the term of imprisonment
was reduced to “at least oneyear,” literally covering only those misdemeanors
receiving the maximum sentence. See section 101(a)(43)(G) of the Act.

The phrase “aggravated felony” isaterm of art. It does not mandate that the
crimes actually befelonieswhen theliteral language of aparticular subparagraph
includes offenses that are misdemeanors. See United Satesv. Christopher,
239 F.3d 1191 (11th Cir. 2001); United Sates v. Pacheco, 225 F.3d 148 (2d
Cir. 2000); Wireko v. Reno, 211 F.3d 833 (4th Cir. 2000); United States v.
Graham, 169 F.3d 787 (3d Cir.), cert. denied, 528 U.S. 845 (1999). Further,
thereisroom to argue that the term “aggravated felony” must generally bear a
different meaning after enactment of the IIRIRA in order to give effect to the
literal language of those subparagraphs that now include misdemeanors. See
Almendarez-Torresv. United Sates, 523 U.S. 224, 237 (1998). Indeed, one
court has ruled that misdemeanor convictions are encompassed within section
101(a)(43)(A), but | agree with the mgjority that the court did so without the
benefit of the analysis we provide today. Guerrero-Perez v. INS, 2001 WL
210186 (7th Cir. 2001).

In the end, | find the inclusion of some “top-end” misdemeanors and a few
others(e.g., section 101(a)(43)(N) coverscertain misdemeanor alien smuggling
first offenses) to be scant evidence of ageneral design or objectiveto effect a
significant departure from the meaning previously assigned to the term
“aggravated felony.” | would expect to find some mention of such adesign in
the legidative history of the IRIRA.

Most importantly, the IIRIRA did not alter the term itself or make
systematic changesto how the term is used elsewherein the Act. ThelIRIRA
left it as an aggravated “felony.” Had there been abroader intent to change the
term’s overall character, | would expect theterm itself to have been amendedin
keeping with that intent, such that it might now be labeled an “ aggravated crime”
or an “aggravated offense.”

The IIRIRA did amend former section 242A of the Act, dealing with
expedited removal of aliens convicted of aggravated felonies, but the relevant
changes were simply amendments to redesignate it as section 238 and to
conform the cross-references to the new numbering system. See IIRIRA
88 308(b)(5), (c)(1), 110 Stat. at 3009-615. The reference in redesignated
section 238(a)(2) to “such felon” in relation to “an alien convicted of an
aggravated felony” was unchanged. | would expect the IIRIRA to have revised
the “such felon” referenceif the IIRIRA had been attempting to fundamentally
alter the character of the term “aggravated felony” to routinely include
misdemeanor convictions.

Simply put, the overall design of the IIRIRA does not reflect any intent to
change the original meaning of theterm “aggravated felony” ingeneral. Thefact
that the literal language of some subparagraphs would extend to a few
misdemeanorsis not a basis for concluding that all of the subparagraphs now
cover misdemeanors too. The isolated inclusion by new legislation of a few
misdemeanors within a lengthy catalogue of crimes does not, in my opinion,
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signal alegiglative shift in the meaning of the principal term being defined,
particularly when the new enactment, as a whole, fails to reflect any overal
effort to change the natural meaning of the words used in that term.

It is a “fair assumption that Congress is unlikely to intend any radical
departures from past practice without making a point of saying so.” Jones v.
United States, 526 U.S. 227, 234 (1999); see Green v. Bock Laundry Machine
Co.,490 U.S. 504, 521 (1989) (stating that a“ party contending that legidative
action changed settled law has the burden of showing that the legislature
intended such achange”’). The literal language of afew subparagraphs reflects
a departure, but the structure and design of the IIRIRA as a whole do not.
Consequently, | believe we must continue to give effect to the original design
of section 101(a)(43) of the Act, except where the literal language of a
particular subparagraph requires otherwise.

Current subparagraph (A) does not containany explicit language overriding
the original felony character of thedefinition. Thus, | concludethat an offense
under subparagraph (A) must be afelony in order to qualify as an “aggravated
felony.”

CONCURRING OPINION: Lory DianaRosenberg, Board Member, in
which Nel P. Miller, Board Member, joined

| respectfully concur.

| agreewith the mgjority that the respondent’ s 1998 misdemeanor conviction
for unlawful sexual intercourse is not a conviction for an aggravated felony.
Section 101(a)(43)(A) of the Immigration and Nationality Act, 8 U.S.C.
§1101(a)(43)(A) (Supp. V 1999). Specifically, | agreethat theterm“aggravated
felony” in subparagraph (A) includesonly a felony conviction for murder, rape,
or sexual abuse of aminor, and that the accepted federal definition of a“felony”
under 18 U.S.C. § 3559(a) (1994) applies in determining whether the
respondent’ s state conviction constitutes afelony. Therefore, | concur in the
result reached by the majority.

However, | find that the statutory language and legidative history pertaining
to theterm “aggravated felony” in general, and to subparagraph (A) in particul ar,
provides a sound and reasoned basis for these conclusions. While | agree that
the term“aggravated felony” and the specific language of subparagraph (A) may
not be altogether plain, the maority’s own opinion belies its conclusion that
“[t]hereislittleindicationin other sectionsof the Act or inthe overall statutory
scheme of Congress' intentions concerning the offenses listed in section
101(a)(43)(A).” Matter of Crammond, 23 I&N Dec. 9, 13 (BIA 2001). In
particular, | cannot agree that “[o]veral, the legidative history and other
interpretive aids provide less than clear guidance as to whether Congress
intended [to limit the offenses covered by subparagraph (A)] to felony
offenses.” 1d. at 14. Similarly, | cannot agreethat the language of the statute can
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be read to support “competing reasonable interpretations,” as though the
dissenting opinion provides but another equally tenable view we simply have
chosen not to adopt. Id. at 12.

To the contrary, | conclude that there is a significant expression of
congressional intent favoring the conclusion reached by the mgjority and that a
narrow construction of the statute limiting the reach of the aggravated felony
provision is appropriate. Therefore, | write separately.

|. STATUTORY CONSTRUCTION OF
SECTION 101(a)(43)(A) OF THE ACT

Section 101(a)(43)(A) of the Act provides that “[t]he term ‘aggravated
felony’ means— (A) murder, rape, or sexual abuse of a minor.” (Emphasis
added.) Presumably, Congress' intent is communicated by the language it
employs. Chevron, U.SA,, Inc. v. Natural Resources Defense Council, Inc.,
467 U.S. 837, 842-43 (1984) (focusing first on the language of the statute to
determine what Congress meant or intended); see also Norfolk and W. Ry. Co.
v. American Train Dispatchers’ Ass'n,499U.S. 117, 128 (1991) (emphasizing
that statutory construction must begin with the language of the statute). InINS
v. Cardoza-Fonseca, 480 U.S. 421 (1987), the Supreme Court addressed
section 101(a)(42), another definitional provision of the Act, stating that
“[w]ith regard to this very statutory scheme, we have considered ourselves
bound to ‘“assume ‘that the legislative purpose is expressed by the ordinary
meaning of thewordsused.””"” Id. a 432 (quoting INSv. Phinpathya, 464 U.S.
183,189 (1984) (quoting American Tobacco Co. v. Patterson, 456 U.S. 63, 68
(1982) (quoting Richards v. United States, 369 U.S. 1, 9 (1962)))) (emphasis
added).

Term of art or not, the principle that “*[a] definition which declares what a
term“means’ . . . excludesany meaning that isnot stated’” asreadily—and more
rationally—supports reading the term “aggravated felony” to exclude
misdemeanorswhere Congress has not specifically stated their inclusioninthe
definition, than it does reading the term overinclusively to include
misdemeanors because Congress did not affirmatively specify “misdemeanors
not included.” Stenberg v. Carhart, 530 U.S. 914, 120 S.Ct. 2597, 2615
(2000) (quoting Colautti v. Franklin, 439 U.S. 379, 393 n.10 (1979) (quoting
2A C. Sands, Statutes and Statutory Construction 8 47.07 (4th ed. Supp.
1978))); see Matter of Crammond, supra, at 33 (Grant, dissenting). The
ambiguity created by Congress' silence in subparagraph (A) as to whether the
covered convictions arelimited to felony offenses, and Congress' inclusion of
particular minimum sentence requirements and minimum fine provisions in
other subparagraphs of section 101(a)(43), givesriseto questionsregarding the
scope of theterm “aggravated felony.” Accordingly, | agreethat an examination
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of the statutory language and the legidative history accompanying the enactment
and modification of the term “aggravated felony” and the crimes it coversis
warranted.

A. Statutory Language

The absence of language specifying the degrees of offenses Congress
intended to cover in articulating what “aggravated felony” means for purposes
of subparagraph (A) leavesagap which it isour roletofill. Chevron, U.SA.,
Inc. v. Natural Resour ces Defense Council, Inc., supra, at 843. Ininterpreting
statutes, we begin with the language of the statute itself. Aragon-Ayon v. INS,
206 F.3d 847, 851 (9th Cir. 2000). With respect to the provision before us,
Congress used the words “ aggravated” and “ felony” prominently in the
principal clause of the definition, referring to convictions for certain types of
offenses included in the subparagraphs of the section. Since introducing it in
1988 to identify more serious offenses warranting more severe immigration
consequences, Congress has not modified the term “aggravated felony.” See
Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690, § 7342, 102 Stat. 4181,
4469; cf. lllegal Immigration Reform and Immigrant Responsibility Act of
1996, Division C of Pub. L. No. 104-208, § 321(a)(1), 110 Stat. 3009-546,
3009-627 (“lIRIRA™).

The commonly understood meaning of theword “felony” isplain: it refers
to a degree of crime that is serious and that does not include misdemeanors.
See United States v. Graham, 169 F.3d 787, 792-93 (3d Cir.) (acknowledging
auniformly accepted federal standard for differentiating between felonies and
misdemeanors), cert. denied, 528 U.S. 845 (1999); see also United States v.
Pacheco, 225 F.3d 148, 156 (2d Cir. 2000) (Straub, J., dissenting) (“[T]herecan
be little argument that the word ‘felony’ is commonly understood—and
statutorily defined—to include crimes punishable by prison terms of greater
than oneyear.”). Theterm“felony” isalso uniformly distinguished in the United
States Sentencing Guidelines in U.S.S.G. § 2L1.2 cmt. 1, in Black's Law
Dictionary 633 (7th ed. 1999), and in Webster’s Third New Int’'| Dictionary
836 (1993).

In addition, the word “aggravated” has a commonly accepted meaning.
Typically, it modifies another word and means a situation that is worse,
enhanced, or more severein some manner. See, e.g., Black’s Law Dictionary,
supra, at 65 (defining the word “aggravated,” when used to describeacrime, as
“made worse or more serious by circumstances such as violence, the presence
of adeadly weapon, or the intent to commit another crime”); Webster’s Third
Newlnt’'| Dictionary, supra, at 41 (defining the verb “to aggravate” to mean “to
make worse, more serious, or more severe’). Moreover, “it is quite clear that
‘aggravated felony’ defines a subset of the broader category ‘felony.”” United
Satesv. Pacheco, supra, at 157 (Straub, J., dissenting) (“Common sense and
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standard English grammar dictate that when an adjective—such as
‘ aggravated’ —modifiesanoun—suchas* fel ony’ —thecombination of theterms
delineates a subset of the noun.”).

Commonly understood terms mean what they appear to mean. See United
States v. Pacheco, supra, at 157 (Straub, J., dissenting) (“[I]t is a well-settled
maxim of statutory construction that ‘[w]here Congress uses terms that have
accumulated settled meaning under . . . the common law, a court must infer,
unlessthe statute otherwise dictates, that Congress meansto i ncor por ate the
established meaning of these terms.”” (emphasis added) (quoting NLRB v.
Amax Coal Co., 453 U.S. 322,329 (1981))); see also United Statesv. United
States Gypsum Co., 438 U.S. 422, 437 (1978) (“Congresswill be presumed to
have legisated against the background of our traditional legal concepts. .. .").
In addition, courts routinely look to legislative history and canons of
construction to determine the meaning of statutory language, even when such
language, standing alone, may appear to be plain. INSv. Cardoza-Fonseca,
supra, at 432; see also id. at 448 (“‘If acourt, employing traditional tools of
statutory construction, ascertainsthat Congress had anintention on the precise
guestion at issue, that intention isthe law and must be given effect.”” (emphasis
added) (quoting Chevron, U.S A, Inc. v. Natural Resources Defense Council,
Inc., supra, at 843 n.9)). Reference to the statute and to legislative history
reflects Congress' intent that subparagraph (A) cover only felony convictions.
Conseguently, it isincorrect to say, as the dissent claims, that “[t]he majority
identifies no clear evidence that Congress has ever intended the term ‘felony’
to impose such alimiting construction.” Matter of Crammond, supra, at 35
(Grant, dissenting) (emphasis added).

| know of no rule of construction that requires Congress to have
affirmatively specified that in using the self-evident, commonly understood
word “felony,” it meant “only afelony offense,” and not offenses of all levels.
Put another way, | know of no rule of law or logic holding that the absence of a
particular designation means the presence of adifferent designation.* “Not X”
doesnot mean “Y,” or even “possibly Y.” Thisisaclassiclogical fallacy.

We have acknowledgedthat “[o]ur task isnot to improve on the statute or to
question the wisdom of it, but rather to interpret the language that was enacted
as law.” Matter of Campos-Torres, Interim Decision 3428, at 6 (BIA 2000)
(citing Richardsv. United States, supra, a 10 (asserting that courts* are bound
to operate within the framework of the words chosen by Congress and not to
guestion the wisdom of the latter in the process of construction™)). Asthe
opinions of the mgority and my concurring colleague note, even when Congress
amended the Act in 1990, 1994, and 1996 to expand the range of offenses

1 Incredibly, the dissent appears to attempt to invoke a “plain language’ anaysis to argue
infavor of such aconclusion. Matter of Crammond, supr a, at 35-36 n.7 (Grant, dissenting);
see also id. at 37 (arguing that “the proper rule—that there is no overarching requirement
that a crime . . . under section 101(a)(43) be a felony—][is] inherent in the text of the
statute”); cf. Guerrero-Perez v. INS, 2001 WL 210186 (7th Cir. 2001).
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included within the aggravated felony definition, Congress did not amend the
term* aggravated felony” to amore generic term, such as “aggravated offense,”
or make systematic changes to how theterm isused elsewhereinthe Act. See
Matter of Crammond, supra, at 11; id. at 20 (Filppu, concurring); see also
United States v. Pacheco, supra, at 158 (Straub, J., dissenting).

The content of subparagraph (A) must be read together with the principal
phrase, “Theterm ‘aggravated felony’ means-,” asthisterm is applicableto all
subparagraphsin the section. Section 101(a)(43) of the Act.? Itisreasonable
to expect Congress to have revised the references to “aggravated felony” or
“such felon” if it intended to fundamentally alter the character of the term
“aggravated felony” so as to routinely include misdemeanor convictions.
Similarly, it is difficult to conceive of Congress using the word “aggravated”
other than to restrict the categories of felony offenses covered by the term
“aggravatedfelony.” Therefore, | conclude that Congress' continued use of the
words“felony” and “aggravated” in the term “aggravated felony” is a powerful
indication that the term continues to refer to a certain category of
offenses—felony offenses.

B. Legidative History

Not only doesthe overall statutory language support the conclusion reached
by the majority, but relevant legisative history supports the conclusion that
Congress has consistently intended the term “aggravated felony” to refer to
felony convictions. See INSv. Cardoza-Fonseca, supra, at 432 n.12 (looking
to the statutory language and legidlative history to determinewhether a“‘ clearly
expressed legidative intention’” requires questioning the strong presumption
that Congress expresses its intent through the language it chooses (quoting
Consumer Product Safety Comm' nv. GTE Sylvania, Inc., 447 U.S. 102, 108
(1980))). None of the amendments madeto the Act sincetheterm “aggravated
felony” wasintroduced have expressly modified theterm, and no legislation has
altered a reasonable interpretation of the statutory language as reflecting
Congress' intent that the covered offenses encompass only felony convictions.
Id.

For example, as early as 1993, Congressman Bill McCollum proposed
adding three additional substantive categoriesof “aienfelons” to thedefinition
of aggravated felony. 139 Cong. Rec. E749-50 (1993) (emphasis added)
(proposing to add felons who have committed serious immigration-related
crimes, participated in serious criminal activities and enterprises, and

2 The suggestion of the United States Court of Appeals for the Seventh Circuit that
statutory language following the word “means,” in a provison defining terms used in the
statute, is not subject to further examination is not supported by the Supreme Court’s,
interpretation of other definitiona provisons of the Act. See INS v. Cardoza-Fonseca,
supra (interpreting “the term ‘refugee’ means’ at section 101(a)(42) of the Act); cf.
Guerrero-Perez v. INS, supra.
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committed serious white-collar crimes). At the same time, Congressman
McCollum proposed increasing penalties from 15 years to 20 years for
aggravated felonswho reenter the United States. 1d. Asfor “analien convicted
of a felony other than an aggravated felony,” he proposed increasing the
maximum sentence to 10 years, and extending this penalty also to “aiens
convicted of three or more misdemeanors.” Id. (emphasis added).

In 1994, Congress expanded the aggravated felony definition to cover these
additional classes of “aien felons.” Immigration and Nationality Technical
Corrections Act of 1994, Pub. L. No. 103-416, § 222(a), 108 Stat. 4305, 4320.
Congress aso enacted the increased penalties for illegal reentry after
deportation based on whether the prior deportation was subsequent to a
convictionfor (1) an aggravated felony, (2) afelony other than an aggravated
felony, or (3) three or more misdemeanors. Violent Crime Control and Law
Enforcement Act of 1994, Pub. L. No. 103-322, § 130001(b), 108 Stat. 1796,
2023. The language and legidative history of these amendments show that
Congressused theterm “ aggravated felony” toidentify agroup of seriousfelony
offenses distinguishable from other felony offenses, and from misdemeanor
offenses.

Furthermore, major proponents of the 1996 criminal alien amendmentsto
the Act, such as Senator Spencer Abraham and Senator William Roth,
specificaly referred to the proposed provisions in the IIRIRA as covering
“felonious acts,” “convicted felons,” and “serious felonies,” in addition to
“aggravated felonies’ and “aggravated felons.” 142 Cong. Rec. S. 4598-4600
(1996). Inafloor exchange 6 monthslater, Senator Hatch explained to Senator
Abraham that a partial restoration of discretionary relief to aliens who had not
been convicted of an aggravated felony was meant to aleviate earlier
restrictions in the Antiterrorism and Effective Death Penalty Act of 1996, Pub.
L. No. 104-132, 110 Stat. 1214, which had eliminated former section 212(c)
relief “for virtually any alien who had been convicted of any crime, including
some misdemeanors.” 142 Cong. Rec. S12295 (1996) (emphasis added).

1. REASONABLE BOARD INTERPRETATION OF
AGGRAVATED FELONY

Asl agreewith themagjority that we are only deciding the meaning of section
101(a)(43)(A) of the Act, | do not see the need to contrast subparagraph (A)
with any of the other subparagraphsin section 101(a)(43) in order to determine
itsmeaning.® Perhapsthe majority only meansto support its conclusion that the
terminology in subparagraph (A) is ambiguous. Nevertheless, the mgority’s
“[lJooking beyond” subparagraph (A) to decisions addressing other
subparagraphs of section 101(a)(43) of the Act in the sentence enhancement
context suggests that it may view other paragraphs as encompassing

3 Notably, the majority expressly eschews interpreting the other subparagraphs of section
101(8)(43) of the Act in deciding theissue before us. Matter of Crammond, supra, at 10.
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misdemeanor convictions. See Matter of Crammond, supra, at 11; cf. id. a
35-36 (Grant, dissenting).

Even assuming that the mgjority draws no distinction between the language
in subparagraph (A) and other subparagraphs of section 101(a)(43) of the Act,
my concurring and dissenting colleagues exercise no such restraint. Both
presume that certain subparagraphs of section 101(a)(43) of the Act, such as
those referring to a sentence of “at least one year,” necessarily encompass
misdemeanor convictions. See, e.g., sections 101(a)(43)(F), (G) of the Act;
see also Matter of Crammond, supra, at 20 (Filppu, concurring) (referring to
“top-end” misdemeanors); id. at 33, 34 (Grant, dissenting).

| takeissuewith such conclusions, asthereisno need to differentiate certain
other subparagraphs of section 101(a)(43) as encompassing misdemeanor
convictions in order to reach a reasonable interpretation of the scope of
subparagraph (A). See Matter of Devison, Interim Decision 3435, at 21 (BIA
2000, 2001) (“We decide those issues that |ead to the resolution of the cases
beforeus.”). To do so improperly predetermines matters not at issue without
giving theinterested parties notice or an opportunity to be heard on thoseissues.
See Matter of Perez, Interim Decision 3432 (BIA 2000) (limiting our holding
to mattersat issue and avoiding matters not briefed or argued); see al so Cohens
v.Virginia, 19U.S. (6 Wheat.) 264, 399 (1821) (Marshall, C.J.) (“Itisamaxim
... that general expressions. . . are to be taken in connection with the casein
whichthose expressionsareused. . . . [ They] ought not to control the judgment
in asubsequent suit when the very point is presented for decision.”); Singh v.
INS, 213 F.3d 1050, 1053 (9th Cir. 2000) (criticizing the Board for applying a
new standard that went beyond the terms of the regulation without giving the
respondent notice or an opportunity to comply).

Although we are not deciding such issues today, the dissent raises some
pointsregarding the construction of other subparagraphs of section 101(a)(43)
of the Act that warrant a preliminary response. Principally, it isimportant to
note that there are alternate readings of the 1996 amendments to certain
subsections of the aggravated felony definition that are more than reasonable
—and more reasonabl e than the construction posited by the dissent. Simply put,
there is no reason to conclude that Congress meant for both misdemeanor and
felony convictionsto be included in the “aggravated felony” definition simply
because Congress reduced the sentence requirement associated with felony
convictions covered in certain subparagraphs from 5 yearsto 1 year.

For example, merely because the amendment to section 101(a)(43)(G) of
the Act “‘[IJowers fine and imprisonment thresholds in the definition (from
5yearsto 1 year. . .),thereby broadening the coverageof . . .theft....” S.Rep.
No. 249, 104th Cong., 1996 WL 180026,” does not mean that Congress
intended to include misdemeanorsin that category. United States v. Graham,
supra, at 792 (alterationin original); see al so section 101(a)(43)(F) of the Act
(imposing an imprisonment threshold of 1 year). In particular, section 162 of
Senate bill S. 1664 succinctly states. “Because of the expanded definition of
‘aggravated felony’ provided by sec. 161 of the hill, aliens who have been
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convicted of most felonies, if sentenced to at least 1 year in prison, will be
ineligible” for relief barred by conviction for an aggravated felony. S. 1664,
104th Cong., 8§ 162 (1996) (emphasis added); S. Rep. No. 104-249, at 17
(1996); see also H.R. Conf. Rep. No. 104-828, at 223 (1996) (House recedes
to Senate amendment section 161). Thislanguage suggeststhat the Senate was
concerned only with therange of sentencesthat would make afel ony conviction
an “aggravated felony.”* There is no suggestion that crimes classified as
misdemeanorsareto betransformedinto “ aggravated felonies’ merely because
of the sentence imposed. As the Graham court emphasized, “There is no
evidence that Congress noticed that it was breaking the time-honored line
betweenfelonies and misdemeanors.” United Statesv. Graham, supra, at 792.

My dissenting colleague compl etely misconstruestheimport of our holding
in Matter of Davis, 20 1&N Dec. 536 (BIA 1992). It is not that we “had no
difficulty concluding that a misdemeanor offense was included within” the
scope of section 101(a)(43) of the Act. Matter of Crammond, supra, at 35
(Grant, dissenting) (citing Matter of Davis, supra). ItisthatinDavis, we found
that the statute required the conviction to be for afelony and adopted afederal
standard as to whether an offenseisafelony regardless of the label used by the
state. Infollowing this standard, some state misdemeanors have been treated as
felonies and some state felonies have been treated as misdemeanors. See
Matter of K-V-D-, Interim Decision 3422 (BIA 1999). In Davis, we found that
a state misdemeanor was an aggravated felony because it qualified under the
federal definition asafelony.

The question posited here is whether an offense that qualifies as a
misdemeanor according to afederal standard can be an aggravated felony. See
United States v. Pacheco, supra, at 158 (Straub, J., dissenting) (“If afelonyis
a crime punishable by more than one year, how, then, can an * aggravated’
felony include crimes punishable by just one year?” (emphasis added)). |
could not agree more with Judge Straub’ sview that “[t]o include misdemeanors
within the definition of ‘ aggravated felony’ turns the plain meaning of theword
‘aggravated’ entirely onits head, since in addition to not being feloniesin the
first place, misdemeanors are conventionally understood as being less severe
than felonies, aswell.” 1d.

It is entirely consistent with the meaning of the word “aggravated” and the
meaning of theword “felony” to conclude that Congress meant only for persons
who are convicted of afelony and sentenced for that felony to at least 1 year in
prisonto be affected by the definition. AsJudge Straub emphasizes, one would
never suggest that by adding the adjective“blue” to the noun “car,” one could be

4 Although the Graham court ultimately concluded that a conviction for theft in which the
sentence imposed is 1 year’ s imprisonment amounts to an aggravated felony whether the
underlying crimeis amisdemeanor or afelony, the court observed that “it istill possible for
afelon to avoid being an aggravated felon if he or she receives a six-month sentence for a
theft crime with a maximum possible sentence over one year.” United Statesv. Graham,
supra, a 792.
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attempting to define items that are not, in the first instance, cars. See United
States v. Pacheco, supra, at 157 (Straub, J., dissenting). It makes far more
sense to conclude that any felony conviction for murder, rape, or a crime
involving sexual abuse of aminor qualifiesasan“aggravated felony” conviction,
even if the actual sentence imposed is less than 1 year. By contrast, it is
reasonabl e that in decreasing the maximum sentencesfrom 5 yearsto 1 year for
offenses such as shoplifting or assault, Congress intended only for a felony
convictioninthese categoriesthat isseriousenoughtoresultin at least al-year
sentence to be classified as an aggravated felony conviction.®

TheBoard sroleistointerpret and apply the provisions of the Act narrowly,
not expansively. The edict of the Supreme Court in Fong Haw Tan v. Phelan,
333 U.S.6(1948), isnolessapplicable and no less binding today than it was 53
years ago when first pronounced: “We resolve the doubts in favor of that
[more narrow] construction because deportation is a drastic measure and at
times the equivalent of banishment or exileg[.]” 1d. at 10 (citing Delgadillo v.
Carmichael, 332 U.S. 388 (1947)). Thus, given achoice of constructions, we
are obliged to opt for the more narrow reading—the one that will less often
result in deportation or removal.

The Supreme Court in Fong Haw Tan v. Phelan, supra, did not reach this
conclusion asalast resort because the legislative history was unclear or because
application of the ordinary canons of construction failed to clarify the
ambiguitiesin the statutory language. See Matter of Crammond, supra, at 14,
id. at 19 (Filppu, concurring). Rather, the Court explained that

to construe this statutory provision lessgeneroudy to the alien might find support inlogic.
But since the stakes are considerable for the individual, we will not assume that
Congress meant to trench on his freedom beyond that which is required by the
narrowest of several possible meanings of the words used.

Fong Haw Tan v. Phelan, supra, at 10 (emphasis added); see also Costellov.
INS, 376 U.S. 120, 128 (1964) (“If, however, despite theimpact of § 241(b)(2),

5> Despite the fact that United States Courts of Appeals for the Second, Third, Fourth, and
Eleventh Circuits have reached a different result than the one | posit here, | note that the
opinions of the Second and Third Circuits each addressed issues arising in criminal
prosecutions and involved the United States Sentencing Guidelines. See Matter of K-V-D-,
supra; see also United States v. Ibarra-Galindo, 206 F.3d 137 (9th Cir. 2000)
(differentiating a construction of the aggravated felony provision for purposes of sentence
enhancement). In addition, neither the opinion of the Third Circuit in United States v.
Graham, supra, which struggled with the seeming incongruence between the federal
definition of afelony under 18 U.S.C. § 3559 and the presumed aggravated felony definition
under the Act, nor that of the Second Circuit in United States v. Pacheco, supra, which
was subject to a comprehensive dissent, reflects a level of certainty that would foreclose
further discussion of the issue. | note, in addition, that the recent opinion of the Eleventh
Circuitin United States v. Christopher, 239 F.3d 1191 (11th Cir. 2001), merely adoptsthe
position of the Graham court. See also Wireko v. Reno, 211 F.3d 833 (4th Cir. 2000).
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it should still be thought that the language [of that section] and the absence of
legidative history continued to leave the matter in some doubt, we would
nonethel ess be constrained by accepted principles of statutory constructionin
thisarea of the law to resolve that doubt in favor of the petitioner.”). In other
words, the Court looked specifically to the nature of deportation statutes, and,
in light of the harsh consequences of deportation, specifically eschewed a
broader reading of the statutory language where more than one interpretation
might have been possible. Instead, the Court ruled that the most narrow
construction of the language used by Congress wasthe reading to be adopted in
interpreting deportation statutes.

Thisapproach to interpreting deportation statutes has not been atered by the
Supreme Court’s intervening decisions in Chevron, U.SA,, Inc. v. Natural
Resources Defense Council, Inc., supra, and its progeny. For example, in
interpreting the definitional term “refugee,” the Supreme Court considered both
the statutory language and the relevant legidative history and concluded that
“Iw]e find these ordinary canons of statutory construction compelling, even
without regard to the longstanding principle of construing any lingering
ambiguities in deportation statutes in favor of the alien.” INS v. Cardoza-
Fonseca, supra, a 449 (citing INS v. Errico, 385 U.S. 214, 225 (1966);
Costellov. INS, supra, at 128; Fong Haw Tanv. Phelan, supra, at 10). Thus,
ininterpreting adefinitional section of the statute, the Court found not only that
the statutory language and legidl ative history adequately reflected congressional
intent, but acknowledged the narrow construction principle. See section
101(a)(42) of the Act.

We have recognized and applied thisrulewith approval in over 30 precedent
decisions issued since 1949. See, e.g., Matter of Farias, 21 1&N Dec. 269,
274 (BIA 1996; A.G., BIA 1997)); Matter of Tiwari, 19 I&N Dec. 875 (BIA
1989); Matter of Baker, 151&N Dec. 50 (BIA 1974); Matter of Andrade, 14
&N Dec. 651 (BIA 1974); Matter of G-, 9 1& N Dec. 159 (BIA 1960); Matter
of K-, 31&N Dec. 575 (BIA 1949). Indoing so, we havefound consistently that
guestions of deportability must be resolved in the alien’s favor. Matter of
Serna, 20 1&N Dec. 579, 586 (BIA 1992); Matter of Chartier, 16 I&N Dec.
284, 287 (BIA 1977) (expressing reluctance “to read impliedrestrictionsinto
the statute, particularly in the context of a deportation proceeding”).

The Court’s reference to the narrow construction principle in INS v.
Cardoza-Fonseca, supra, indicates that this principle is not a “last resort”
canon of construction, as my concurring colleague insists and as the mgjority
implies. See Matter of Crammond, supra, at 14;id. at 17 (Filppu, concurring).
Notably, neither the Fong Haw Tan v. Phelan Court nor any of the courts
subsequently invoking the narrow construction principle made any allusion to
the “rule of lenity,” arule originating in criminal procedure. See Ladner v.
United States, 358 U.S. 169, 178 (1958) (“This policy of lenity meansthat the
Court will not interpret afederal criminal statute so as to increase the penalty
that it places on an individual when such an interpretation can be based on no
more than aguess asto what Congressintended.”). Thisissignificant because
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the rule of lenity isapplicableinonly very limited situations® By contrast, the
narrow construction principle affords guidance to interpreting deportation
statutes from the beginning.

Although the Court did not find it necessary to invoke the narrow
construction principlein INS v. Cardoza-Fonseca, its acknowledgment that
statutory construction of the immigration provision in favor of the alien was
compelling “even without regard” to the principle reflects its view of the
principle as an interpretive guide rather than as alast resort. INSv. Cardoza-
Fonseca, supra, at 449. Similarly, in Matter of Vasquez-Muniz, Interim
Decision 3440, at 8, 11-12 n.7 (BIA 2000), even where we found the statutory
language “described in” to have an ordinary meaning in common usage, we
acknowledged the narrow construction principle. | reach the same conclusion
here: even putting aside the principle that we construe deportation statutes in
favor of the respondent, the ordinary canons of statutory interpretation provide
acompelling basisto concludethat the statutory language wasintended to cover
only felony convictions.

Not too long ago, | invoked the words of the venerable President Abraham
Lincolntoillustrate the proposition that one cannot turn athing into something
itisnot. | quoted Abraham Lincoln ashaving oncesaid, “If you call atail aleg,
how many legs has adog? Five? No; calling atail aleg don't makeit aleg.”
Bartlett’s Familiar Quotations 458 (Morley ed. 1951); see also Matter of
Nolasco, Interim Decision 3385, at 14-15 n.1 (BIA 1999) (Rosenberg,
concurring). Certainly, calling a conviction for a misdemeanor offense an
aggravated felony does not make it an aggravated felony. Accordingly, with
these additional considerations, | concur with the opinion of the majority.

DISSENTING OPINION: Edward R. Grant, Board Member, in which
Mary M. Dunne, Vice Chairman; Lori L. Scidabba, Vice Chairman;
Michad J. Hellman, Geradd S. Hurwitz, Patricia A. Cole, Lauren R.
Mathon, Philemina McNell Jones, and Kevin A. Ohlson, Board
Members, joined

| respectfully dissent. The decision of the mgjority too narrowly limitsthe
scope of section 101(a)(43) of the Immigration and Nationality Act, 8 U.S.C.

®  Therule of lenity does not apply simply because a statute requires interpretation. See
Caron v. United States, 524 U.S. 308, 316 (1998) (stating that the rule is “not invoked by
agrammatica possibility”); Muscarello v. United States, 524 U.S. 125, 138 (1998) (dtating
that therule only appliesif “* after seizing everything from which aid can be derived, . . . we
can make ‘no more than a guess as to what Congress intended’” (quoting Reno v. Koray,
515 U.S. 50, 65 (1995) (quoting Smith v. United States, 508 U.S. 223, 239 (1993), and
Ladner v. United Sates, supra, a 178))). Thus, the rule of lenity is inapposite unless a
statutory ambiguity looms, and a statute is not ambiguous for this purpose simply because
some courts or commentators have questioned its proper interpretation. See Reno v.
Koray, supra, at 65.
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§ 1101(a)(43) (Supp. V 1999), by glossing over the contextual meaning of the
statute’ s provisions, and is contrary to the holdingsin several federal appellate
decisions. Thesedecisionsproperly concludethat theterm “aggravated felony”
is aterm of art employed by Congress that encompasses both felonies and
misdemeanors. Indeed, inthevery recent case of Guerrero-Perezv. INS, 2001
WL 210186 (7th Cir. 2001), which isdirectly on point with the case before us,
the United States Court of Appeals for the Seventh Circuit found that a
misdemeanor conviction for criminal sexua abuse of aminor is an aggravated
felony under subparagraph(A) of section 101(a)(43). Inlight of thesedecisions,
and in light of the history and construction of the statute at issue, | would find
that the respondent’ s conviction for a crime of sexual abuse of aminor is an
aggravated felony, regardless of whether it is classified by the state court as a
misdemeanor or afelony offense.

The term “aggravated felony” was first used in a much shorter version of
section 101(a)(43) of the Act in 1988. In 1996, Congress expanded the
aggravatedfelony definitioninthree significant ways: first, it expanded thelist
of offenses that constitute aggravated felonies by specifically adding offenses
that were misdemeanor offenses under federal statutes;* second, it trimmed
from 5 yearsto 1 year the threshold sentence upon which crimes of violence
and generic offenses such as theft and burglary may be considered aggravated
felonies (thus allowing certain misdemeanor offenses to be included based on
the sentenceimposed);? and third, it added categories of offenses—for example,
commercia bribery, counterfeiting, forgery, obstruction of justice, and
perjury—for which asentence of 1 year in prison brings the offense within the
definition.® See Illegal Immigration Reform and Immigrant Responsibility Act
of 1996, Division C of Pub. L. No. 104-208, 88 321(a)(3), (4), 110 Stat. 3009-
546, 3009-627 (“IIRIRA™); Antiterrorism and Effective Death Penalty Act of
1996, Pub. L. No. 104-132, 88 440(e)(7), (8), 110 Stat. 1214, 1278
(“AEDPA™).

The Seventh Circuit recently held that Congress’ choice of the term to be
defined—aggravated felony—cannot trump the definition that Congress has

1 As amended, section 101(a)(43)(N) of the Act includes misdemeanor aien smuggling
convictions under section 274(a)(2) of the Act, 8 U.S.C. § 1324(a)(2) (1994 & Supp. V
1999), including first offenses under section 274(a)(2)(A), and only provides an exception for
those persons convicted of afirst offenseif the smuggling involved the dien’ s spouse, child,
or parent. Thus, aperson convicted of an aien smuggling first offense that does not involve
one of those specified family members has been convicted of an aggravated felony. See
Matter of Ruiz-Romero, Interim Decison 3376 (BIA 1999). In addition, section
101(a)(43)(0), as amended, provides that convictions under section 275(a) of the Act,
8 U.S.C. § 1325(a) (1994), which includes misdemeanor convictionsfor the first offense of
entry without inspection, are aggravated felony convictions if the alien was previoudy
deported as an aggravated felon.

2 See sections 101(a)(43)(F), (G) of the Act.

3 See sections 101(a)(43)(R), (S) of the Act.
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proceededto assigntothat term. Guerrero-Perezv. INS, supra, at*9. Indoing
S0, the court stated:

The structure of [section 101(a)(43)] reveals a desire on Congress part not to limit
aggravated felonies to only felony convictions. . .. The critical term in this section
of the statute [deportability] is “aggravated felony” and Congress could have
decided not to define this term, asit chose not to do so with regard to the term moral
turpitude. However, rather than leave the question of what constitutes an
aggravated felony open-ended, Congress said, “The term ‘aggravated felony’
means—. . .” and proceeded to list what crimes would be considered aggravated
felonies. It is important to note that the term aggravated felony is placed within
quotation marks and Congress then used the word “means’ after thisterm. What
is evident from the setting aside of aggravated felony with quotation marks and the
use of the term “means’ is that [section 101(a)(43)] serves as a definition section.
As a consequence, Congress had the option to use a variety of terms to reach the
crimes listed within [section 101(a)(43)]. . . . Congress had the discretion to use
whatever term it pleased and define the term as it deemed appropriate. See
Senberg v. Carhart, 530 U.S. 914, 120 S.Ct. 2597, 2615 (2000) (“When atatute
includes an explicit definition, we must follow that definition, even if it varies from
that term’s ordinary meaning.”). The statute functions like a dictionary, in that it
provides us with Congress' definition of the term “aggravated felony.”

Id. (citation omitted). The Seventh Circuit thusrejected argumentsidentical to
those presented in this case—that a misdemeanor conviction for sexual abuse
of aminor cannot constitute aconviction for an “ aggravated felony” becausethe
crimeisnot afelony under statelaw. The mgjority’ slean attempt to distinguish
Guerrero-Perez begsthe question that is asked and answered in the text quoted
above: Congress' choice of aterm to be defined has no meaning beyond that
which is assigned by the subsequent definition, for “‘[a] definition which
declareswhat aterm “means’ . . . excludes any meaning that isnot stated’.” Id.
(quoting Colautti v. Franklin, 439 U.S. 379, 393 n.10 (1979) (quoting 2A C.
Sands, Statutes and Statutory Construction § 47.07 (4th ed. Supp. 1978))) .
Other circuit courts of appealshave agreed that theterm “ aggravated felony”

is adefinitional term of art, and that Congress is free to include any crime,
including misdemeanors, inthat definition. See United Statesv. Christopher,
239 F.3d 1191, 1194 (11th Cir. 2001) (finding, in the sentence enhancement
context, “aclear intent in the statute to include as an ‘aggravated felony’ any
theft offense for which the term of imprisonment is at least one year” and
concludingthat misdemeanorscanqualify asaggravatedfelonies); United States
v. Pacheco, 225 F.3d 148, 154 (2d Cir. 2000) (finding, in the sentence
enhancement context, that the clear intent of Congress was to classify certain
misdemeanors as aggravated felonies, that the convictions were aggravated

4 The Supreme Court’s decision in Stenberg v. Carhart, 530 U.S. 914, 120 S.Ct. 2597,
2615 (2000), is particularly ingtructive here, for the Court rejected a state’ s attempt to place
anarrowing (and saving) interpretation on a statutory provision by reference to the common
meaning of what that statutory provision defined.
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felonies under sections 101(a)(43)(F) and (G) of the Act, and that the “whole
act” ruleof statutory construction favorsthisconclusion); Wireko v. Reno, 211
F.3d 833, 835 (4th Cir. 2000) (finding, in habeas corpus proceedings, that a
misdemeanor sexual battery offensewasacrime of violencefor which thealien
had been sentenced to 1 year in prison, and was an aggravated felony under
section 101(a)(43)(F) of the Act); United States v. Graham, 169 F.3d 787,
792-93 (3d Cir.) (concluding, in the sentence enhancement context, that
Congress was “defining a term of art, ‘aggravated felony,” which in this case
includes certain misdemeanants who receive asentence of oneyear” and that the
alien’s petit larceny conviction was for an aggravated felony under section
101(a)(43)(G) of the Act), cert. denied, 528 U.S. 845 (1999). All haverejected
the premise of the mgjority holding in this case—that the word felony in the
term“aggravated felony” placesalimiting construction on any provision within
that definition.

The mgjority is quick to move from the language of the aggravated felony
definition itself to an attempt to discern the intent underlying the legislation.
A careful examination of the language used by Congress in this section,
however, allows usto interpret the meaning of the aggravated felony definition
through general principles of statutory construction. Section 101(a)(43) has
been, sinceitsintroduction into the Act, a single compound sentence listing a
variety of offenses, not all of which constituted felonies. The definition was
first enacted by section 7343 of the Anti-Drug Abuse Act of 1988, Pub. L. No.
100-690, 100 Stat. 4181, 4470 (“ADAA”), and included four categories of
offenses. murder; drug trafficking; illicit trafficking infirearms or destructive
devices; and any attempt or conspiracy “to commit any such act.”®> Section
501(a) of the Immigration Act of 1990, Pub. L. No. 101-649, 104 Stat. 4798,
among other changes, added two new categories of offenses. money laundering
and crimes of violence, as defined in 18 U.S.C. § 16, for which the term of
imprisonment imposed was at least 5 years.

The aggravated felony definition was further amended by section 222(a) of
the Immigration and Nationality Technical CorrectionsAct of 1994, Pub. L. No.
103-416, 108 Stat. 4320 (“INTCA™), which completely revised section
101(a)(43) fromasingle paragraph listing the 5 general categoriesof offenses,
plus the “attempt and conspiracy” offenses, to a heterogenous compendium of
offenses catalogued in 15 subparagraphs® Although restructured, the offenses

5 Included in the origina aggravated felony definition was the category of crimes “illicit
trafficking in any firearms or destructive devices,” which included no felony requirement,
either explicitly or by reference to a federal statute. Thus, that category could also
conceivably include offenses that are misdemeanors.

® The INTCA added acategory of firearms offenses under 18 U.S.C. § 922(n), which are
misdemeanorsin that they are only punishable under 18 U.S.C. § 924(d) by forfeiture of the
goods. See section 101(a)(43)(E)(ii) of the Act. By this point in the history of section
101(a)(43), the original offenses included in the definition had been subsumed in just 4 of

(continued...)
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neverthel essremained asingle sentence modified by thefollowing introductory
phrase: “The term aggravated felony means— .”

The Supreme Court has recently concluded that it is improper to adopt a
construction of the text of a statute that attributes different meanings to the
same phrase within the same sentence. See Reno v. Bossier Parish Sch. Bd.,,
528 U.S. 320, 329-30 (2000). The definition contained in section 101(a)(43)
Isasingle sentencethat definestheterm of art “ aggravated felony.” Throughthe
various amendments over time, Congress has broadened the scope of the
definition and has included various categories of crimeswithin this definition,
both felonies and misdemeanors. Reading a felony limitation into the term
“aggravated felony” for some parts of the definition but not for others is
contrary to this principle of statutory construction. The term “aggravated
felony,” for our purposes, “means,” without limitation, any of the offenseslisted
In the various subparagraphs of section 101(a)(43).

In 1992, prior to the more expansive amendments to the aggravated felony
definition contained in the INTCA and the 1996 amendments, the Board
examined a state misdemeanor “ conspiracy” offense. Matter of Davis, 201&N
Dec. 536 (BIA 1992). There, the Board held that a state misdemeanor
convictionfor conspiracy to distribute acontrolled substance (cocaine) wasan
aggravated felony conviction because the underlying substantive offense
constituted a“ drug trafficking crime” under 18 U.S.C. 8 924(c)(2). |d. at 545.
The Board rejected an Immigration Judge’ s holding that the conspiracy offense
would qualify as an aggravated felony only if the elements of that offense were
analogous to the conspiracy provisions of the federal Controlled Substances
Act. Id. at 539, 544-45. Whileitistrue, as noted by the concurring opinion of
Board Member Filppu, that this holding was premised on precedents dealing
with convictionsfor conspiracy to commit crimesinvolving moral turpitude, see
id. at 544-45, it is no less significant that the Board, in one of its first
precedents construing section 101(a)(43), had no difficulty concluding that a
misdemeanor offense was included within its scope.

Themgority identifiesno clear evidence that Congresshas ever intended the
term “felony” to impose alimiting construction. Rather, it posits that such a
constructionispossible dueto the alleged “ ambiguity” of astatute that usesthe
term “felony,” but then lists myriad offenses, including ones which can be
prosecuted as misdemeanors.” The reluctance to classify a particular offense

¢ (...continued)

these 15 subparagraphs.

" The concurrence of Board Member Filppu concludes, unlike the mgjority, that it was the
clear intent of Congressin originaly enacting section 101(a)(43) to limit its scope to felony
offenses. Arguing from the“urtext” of the definition, which the concurrence asserts did not
specificaly include misdemeanor offenses, as well as from the Act’s references to those
covered by the definition as “felons,” the concurrence concludes that this felony limitation
remains in force — but only for those subparagraphs of the current definition that do not

(continued...)
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as an aggravated felony—with all of the attendant consequences that the Act
imposes on an aien who has committed such an offense—may be
understandable, but it isinherently subjective. Notably, from the entire history
of judicial and administrative construction of this term, the majority cites no
case which finds the ambiguity it has discovered here. The mgjority cites as
evidence of “ambiguity” the fact that the Board has divided into four separate
opinions in this case. | submit that it is the lack of clarity in the mgority’s
opinion, and not any ambiguity in the statute, which has so fractured the Board
on this occasion.

This lack of clarity is disturbing, and threatens great uncertainty in the
administrative jurisprudence. The majority appears to propose that the term
“aggravated felony” be given one meaning when applied to section
101(a)(43)(A) (i.e., that it be construed as afelony requirement), but that it be
attributed another meaning when applied to those subparagraphs that include
misdemeanor offenses, either explicitly or by reference (i.e., that it be
construed as making no such additional requirement dueto the conflict with the
specific terms of the provision in question). Yet, on careful examination, the
majority stops short of a firm conclusion on this point. The majority
acknowledgesastring of decisionshby United States courts of appealswhichfind
that misdemeanor convictions can constitute aggravatedfelonies (al involving
offenses other than those listed in section 101(a)(43)(A) of the Act). It does
not, however, state its own agreement with this finding. Thus, the majority
decision not only improperly segregates subparagraph (A) from the rest of
section 101(a)(43), but clearly leaves open the possibility that it could construe
the term “ aggravated felony” to impose afelony prerequisite with respect to all
crimesin the remaining subparagraphs of that section.

The maority thus leaves the Board on the horns of an untenable dilemma:
either it presages an ultimate determination that Congress, in enacting and
amending section 101(a)(43) of the Act, did not mean what it said when it
included offenses that may be prosecuted as misdemeanors; or it leads to a
future in which section 101(a)(43) will beinterpreted by patchwork analysis, a
felony prerequisite applying to some offenses and not to others. The first
dternative is in derogation of the meaning of the Act. The second violates
principles of statutory construction, improperly adopting aconstruction of the

7 (...continued)

specificaly list offenses that may be prosecuted as misdemeanors. Asexplained in thetext,
such assignment of different meaning with the same sentence of the Act isimpermissible as
a matter of statutory construction. The clear and unambiguous language of the current
statute relieves us of the need to rely on the unexpressed intent of Congressin enacting the
original version of section 101(a)(43), or to examine whether the subsequent amendments
are consistent with that “origina intent.” Cf. Seatrain Shipbuilding Corp. v. Shell Oil Co.,
444 U.S. 572, 596 (1980) (providing that, while the views of subsequent Congresses cannot
override the unmistakable intent of the enacting one, such views are entitled to significant
weight when the precise intent of the enacting Congress is obscure).
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text that attributes different meanings to the same phrase within the same
sentence. The Supreme Court has rejected such statutory construction, and the
Board should do so aswell. See Reno v. Bossier Parish Sch. Bd., supra.

The second alternative also carriesthe seeds of itsown collapse. If thereis
an overarching requirement, stemming from the phrase “ aggravatedfel ony,” thet
certain listed offenses be felonies, that requirement should logically apply to
all listed offenses. The outcome of this decision, as adumbrated by the
concurring opinion of Board Member Rosenberg, could well lead to a
conclusion that no offense may be classified as an “aggravated felony” unless
that offense has been classified asafelony either by the convicting jurisdiction
or by reference to a federal standard. However much | disagree with that
outcome, it seems more logical than an approach that invests the phrase
“aggravatedfel ony” with the power to limit the reach of thedefinitionin certain
cases, e.g., convictions for sexual abuse of a minor, but not in others, e.g., a
crime of violence under 18 U.S.C. 816(a). See sections 101(a)(43)(A), (F) of
the Act. Both sexual abuse of aminor and “8 16(a)” crimes of violence can be
prosecuted as misdemeanors. Therule, it seems, should be consistent for both.

| find the proper rule—that thereisno overarching requirement that acrime
listed or categorized under section 101(a)(43) be afelony—inherent in the text
of the statute. Without endorsing the majority’s analysis-in-isolation of
subparagraph (A), | note that this provision requires only that an offense be a
crime of “murder, rape, or sexual abuse of aminor” in order to constitute an
“aggravatedfelony.” Theoffensesof “rape” and “sexual abuse of aminor” were
addedto subparagraph (A) by section 321 of thelIRIRA. SeellRIRA §321, 110
Stat. at 3009-627. This provision contains no explicit requirement that the
offenses listed therein be felony offenses, nor reference to a federal statute
containing such arequirement. Although murder and rapewereclearly felonies
under the common law, the textual proximity of “sexual abuse of a minor” in
section 101(a)(43) should not be used to infer that such isarequirement for any
crimelisted in that subparagraph. We have aready determined that the phrase
“sexud abuse of aminor” isto be given abroad reading, Matter of Rodriguez-
Rodriguez, Interim Decision 3411 (BIA 1999), and in doing so have recognized
the clear intent of Congress to impose severe immigration consequences on
aliens who commit offenses of thistype. That is consistent with finding that
Congress intendedto impose no “felony” limitation when it added this offense.

For these reasons, | would find that the new evidence the respondent seeks
to submit for consideration, indicating that hisfelony offense has been reduced
to amisdemeanor, is not material to our determination that his conviction was
for an aggravated felony within the meaning of section 101(a)(43)(A) of the Act.
| would find that his crime of sexual abuse of a minor is an aggravated felony
under subparagraph (A), regardless of whether it is classified as amisdemeanor
or afelony offense. Consequently, | would deny the motion to reopen.
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